CONGRESSIONAL POWER TO ESTABLISH MILITARY

THe CONSTITUTIONAL FOUNDATION OF AMERICA’S ARMED FORCES:
CONGRESSIONAL PowWER TO ESTABLISH MILITARY

CONGRESSIONAL POWER TO ESTABLISH MILITARY IS A CORNERSTONE OF AMERICAN GOVERNANCE, A VITAL CHECK ON EXECUTIVE
AUTHORITY, AND A FUNDAMENTAL ASPECT OF NATIONAL DEFENSE. THIS POWER, VESTED BY THE U.s. CONSTITUTION/ ENSURES
THAT THE CREATION, FUNDING, AND OVERSIGHT OF THE NATION'S ARMED FORCES REMAIN FIRMLY WITHIN THE LEGISLATIVE
BRANCH'S PURVIEW, A DELIBERATE DESIGN TO PREVENT THE CONCENTRATION OF MILITARY MIGHT IN THE HANDS OF A SINGLE
INDIVIDUAL. UNDERSTANDING THIS INTRICATE WEB OF CONSTITUTIONAL AUTHORITY IS CRUCIAL FOR APPRECIATING THE CHECKS
AND BALANCES THAT DEFINE THE AMERICAN SYSTEM OF GOVERNMENT AND SAFEGUARD DEMOCRATIC PRINCIPLES. THIS ARTICLE
DELVES INTO THE ORIGINS OF THIS POWER, ITS VARIOUS FACETS, AND ITS HISTORICAL AND CONTEMPORARY IMPLICATIONS,
EXPLORING HOW CONGRESS SHAPES THE VERY FABRIC OF AMERICA’S MILITARY MIGHT.
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UNDERSTANDING THE CONSTITUTIONAL GRANT OF POWER

THE AUTHORITY FOR CONGRESS TO ESTABLISH AND MAINTAIN A MILITARY IS NOT AN IMPLIED POWER,; IT IS AN EXPLICITLY
ENUMERATED ONE. THE FRAMERS OF THE CONSTITUTION/ DEEPLY WARY OF STANDING ARMIES AND THE POTENTIAL FOR MILITARY
OVERREACH, CAREFULLY DELEGATED THIS CRITICAL RESPONSIBILITY TO THE LEGISLATIVE BRANCH. THIS WAS A CONSCIOUS
DEPARTURE FROM MONARCHICAL SYSTEMS WHERE THE EXECUTIVE OFTEN HELD UNCHECKED MILITARY COMMAND. BY PLACING THIS
POWER IN THE HANDS OF ELECTED REPRESENTATIVES, THE FOUNDERS SOUGHT TO ENSURE THAT THE DECISION TO RAISE AND FUND
AN ARMY OR NAVY WOULD BE SUBJECT TO PUBLIC DEBATE, DELIBERATION, AND THE WILL OF THE PEOPLE, AS EXPRESSED
THROUGH THEIR REPRESENTATIVES. THIS FOUNDATIONAL PRINCIPLE REMAINS A BEDROCK OF AMERICAN CIVIL-MILITARY
RELATIONS.

THE CONSTITUTION, INITS WISDOM, RECOGNIZED THE NECESSITY OF A NATIONAL DEFENSE WHILE SIMULTANEOUSLY IMPOSING
SIGNIFICANT CONSTRAINTS ON ITS DEVELOPMENT AND USE. THIS DELICATE BALANCE WAS DESIGNED TO PROTECT THE REPUBLIC
FROM BOTH EXTERNAL THREATS AND INTERNAL TYRANNY. THE POWER TO CREATE A MILITARY IS, THEREFORE, INTERTWINED WITH
THE POWER TO CONTROL AND REGULATE IT, FORMING A ROBUST FRAMEWORK FOR DEMOCRATIC OVERSIGHT.



THE SPECIFIC ENUMERATED POWERS

THe U.S. CONSTITUTION OUTLINES SEVERAL SPECIFIC POWERS GRANTED TO CONGRESS THAT DIRECTLY RELATE TO THE
ESTABLISHMENT AND MAINTENANCE OF THE MILITARY. ARTICLE |, SECTION 8, CLAUSE 11, FOR INSTANCE, GRANTS CONGRESS
THE POWER “TO DECLARE W AR, GRANT LETTERS OF MARQUE AND REPRISAL, AND MAKE RULES CONCERNING CAPTURES ON
LAND AND W/ ATER.” W/HILE THIS CLAUSE DIRECTLY ADDRESSES THE ACT OF GOING TO WAR, IT INHERENTLY NECESSITATES THE
EXISTENCE OF A MILITARY FORCE CAPABLE OF CONDUCTING SUCH OPERATIONS.

FURTHERMORE, ARTICLE |, SECTION 8, CLAUSE 12, PROVIDES CONGRESS WITH THE POWER “TO RAISE AND SUPPORT ARMIES.”
THIS IS PERHAPS THE MOST DIRECT STATEMENT OF CONGRESSIONAL AUTHORITY TO ESTABLISH A MILITARY. HOWEVER, IT IS
QUALIFIED BY A CRUCIAL LIMITATION: “BUT NO APPROPRIATION OF MONEY TO THAT USE SHALL BE FOR A LONGER TERM THAN
Two YEeARS.” THIS “POWER OF THE PURSE” IS A SIGNIFICANT CHECK ON EXECUTIVE POWER, PREVENTING THE PRESIDENT FROM
MAINTAINING A STANDING ARMY INDEFINITELY WITHOUT LEGISLATIVE REAUTHORIZATION.

ANOTHER VITAL CLAUSE, ARTICLE |, SECTION 8, CLAUSE 13, GRANTS CONGRESS THE POWER “TO PROVIDE AND MAINTAIN A
NAVY.” SIMILAR TO THE POWER TO RAISE ARMIES, THE MAINTENANCE OF A NAVY REQUIRES ONGOING FINANCIAL SUPPORT AND
LEGISLATIVE APPROVAL. THESE CLAUSES, READ TOGETHER, FORM THE CONSTITUTIONAL BEDROCK UPON WHICH ALL U.S.
MILITARY FORCES ARE BUILT.

Power To RAISE AND SUPPORT ARMIES

THE AUTHORITY TO “RAISE AND SUPPORT ARMIES” IS ONE OF THE MOST FUNDAMENTAL ASPECTS OF CONGRESS'S MILITARY
POWER. THIS ENCOMPASSES NOT ONLY THE INITIAL RECRUITMENT AND ORGANIZATION OF SOLDIERS BUT ALSO THE PROVISION OF
ALL NECESSARY RESOURCES TO MAINTAIN THEM. THIS INCLUDES EVERY THING FROM UNIFORMS AND WEAPONS TO TRAINING,
HOUSING, AND LOGISTICAL SUPPORT. THE TWO-YEAR LIMIT ON APPROPRIATIONS FOR THE ARMY IS A CRITICAL SAFEGUARD,
ENSURING THAT CONGRESS MUST PERIODICALLY REVIEW AND RE-APPROVE MILITARY FUNDING, THEREBY MAINTAINING A LEVEL OF
ACCOUNTABILITY AND PREVENTING THE UNCHECKED GROW TH OF MILITARY POWER. |T COMPELS A REGULAR RE-EXAMINATION OF
THE NATION'S MILITARY POSTURE AND THE JUSTIFICATION FOR ITS EXISTENCE.

PowEr To PROVIDE AND MAINTAIN A NAVY

PARALLEL TO THE POWER TO RAISE ARMIES, CONGRESS ALSO HOLDS THE EXCLUSIVE RIGHT TO “PROVIDE AND MAINTAIN A
NAVY.” THIS MEANS THAT CONGRESS IS RESPONSIBLE FOR THE CONSTRUCTION, ACQUISITION, AND UPKEEP OF NAVAL VESSELS
FROM AIRCRAFT CARRIERS TO SUBMARINES. |T ALSO INCLUDES PROVIDING FOR THE PERSONNEL, TRAINING, AND OPERATIONAL
READINESS OF THE U.S. NAVY. THE STRATEGIC IMPORTANCE OF A STRONG NAVY THROUGHOUT AMERICAN HISTORY HAS MADE
THIS POWER A VITAL COMPONENT OF NATIONAL DEFENSE, AND ITS EXERCISE HAS DIRECTLY SHAPED AMERICA’S GLOBAL
INFLUENCE.
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Power To MAKE RULES FOR THE GOVERNMENT AND REGULATION OF THE LAND AND
NAVAL FORCES

BEYOND SIMPLY CREATING AND FUNDING THE MILITARY, CONGRESS HAS THE AUTHORITY TO ESTABLISH THE LEGAL FRAMEW ORK
UNDER WHICH THE ARMED FORCES OPERATE. THIS IS CODIFIED IN ARTICLE |, SECTION 8, CLAUSE 14: “To MAKE RULES FOR THE
GOVERNMENT AND REGULATION OF THE LAND AND NAVAL FORCES.” THIS POWER ALLOWS CONGRESS TO CREATE MILITARY
JUSTICE SYSTEMS, ESTABLISH CODES OF CONDUCT, DEFINE MILITARY LAW, AND SET THE STANDARDS FOR MILITARY PERSONNEL.
|T ENSURES THAT THE MILITARY REMAINS SUBORDINATE TO CIVILIAN AUTHORITY AND OPERATES WITHIN A LEGAL STRUCTURE
DEFINED BY THE ELECTED REPRESENTATIVES OF THE PEOPLE.



BeyonND CrReATION: THE ScoPe oF CONGRESSIONAL AUTHORITY

THE CONGRESSIONAL POWER TO ESTABLISH MILITARY FORCES EXTENDS FAR BEYOND THE INITIAL ACT OF CREATION. |T
ENCOMPASSES A BROAD SPECTRUM OF OVERSIGHT, FUNDING, AND POLICY~-MAKING RESPONSIBILITIES THAT SHAPE THE MILITARY'S
STRUCTURE, CAPABILITIES, AND DEPLOYMENT. THIS ONGOING ENGAGEMENT ENSURES THAT THE MILITARY REMAINS ACCOUNTABLE
TO THE DEMOCRATIC PROCESS AND RESPONSIVE TO THE NATION'S NEEDS AND VALUES.

FUNDING AND APPROPRIATIONS

PERHAPS THE MOST POTENT TOOL CONGRESS POSSESSES IS ITS POWER OF THE PURSE. THROUGH THE APPROPRIATIONS
PROCESS, CONGRESS ALLOCATES THE FUNDS NECESSARY FOR THE MILITARY'S OPERATIONS, PERSONNEL, PROCUREMENT, AND
RESEARCH AND DEVELOPMENT. THIS PROCESS ALLOWS CONGRESS TO INFLUENCE MILITARY STRATEGY, PRIORITIZE CERTAIN
PROGRAMS OVER OTHERS, AND EXERT SIGNIFICANT CONTROL OVER THE SIZE AND SCOPE OF THE ARMED FORCES. W ITHOUT
CONGRESSIONAL FUNDING, THE MILITARY CANNOT FUNCTION. THIS FINANCIAL LEVERAGE IS A CONSTANT REMINDER OF CIVILIAN
CONTROL OVER THE MILITARY.

OVERSIGHT AND INVESTIGATION

CONGRESS EXERCISES ITS OVERSIGHT FUNCTION THROUGH VARIOUS COMMITTEES, SUCH AS THE House AND SENATE ARMED
ServICES COMMITTEES. THESE COMMITTEES HOLD HEARINGS, CONDUCT INVESTIGATIONS, AND REVIEW MILITARY BUDGETS AND
PROGRAMS. THIS SCRUTINY HELPS TO ENSURE THAT TAXPAYER MONEY IS USED EFFECTIVELY, THAT MILITARY OPERATIONS ARE
CONDUCTED ETHICALLY, AND THAT THE MILITARY IS OPERATING WITHIN THE BOUNDS OF THE LAW AND CONGRESSIONAL INTENT.
IT'S A CRITICAL MECHANISM FOR TRANSPARENCY AND ACCOUNTABILITY.

AUTHORIZING MILITARY FORCE

WHILE ONLY CONGRESS CAN DECLARE WAR, THE AUTHORIZATION OF MILITARY FORCE HAS EVOLVED INTO A MORE NUANCED
PROCESS. CONGRESS CAN PASS RESOLUTIONS AUTHORIZING THE PRESIDENT TO USE MILITARY FORCE FOR SPECIFIC PURPOSES, IN
SPECIFIC REGIONS, OR FOR A DEFINED PERIOD. THIS GRANTS THE EXECUTIVE BRANCH THE LEGAL AUTHORITY TO ENGAGE IN
MILITARY ACTION, BUT IT REMAINS A SIGNIFICANT CONGRESSIONAL ACT, REFLECTING A SHARED RESPONSIBILITY IN COMMITTING
THE NATION TO ARMED CONFLICT.

HisTorICAL EvoLUTION AND KEY MILESTONES

THE EXERCISE OF CONGRESSIONAL POWER TO ESTABLISH MILITARY FORCES HAS EVOLVED SIGNIFICANTLY SINCE THE NATION'S
FOUNDING. EARLY DEBATES CENTERED ON THE BALANCE BETWEEN A NECESSARY DEFENSE AND THE FEAR OF A POWERFUL STANDING
ARMY. THE CIVIL W/ AR UNDERSCORED THE NEED FOR A ROBUST FEDERAL MILITARY, WHILE THE W oRrLD W ARS AND THE CoLD
W/ AR SAW A DRAMATIC EXPANSION OF THE U.S. MILITARY AND A CORRESPONDING INCREASE IN CONGRESSIONAL INVOLVEMENT IN
DEFENSE POLICY.

THe POST-\WoORLD W AR |l ERA, MARKED BY THE ESTABLISHMENT OF THE DEPARTMENT OF DEFENSE AND THE RISE OF GLOBAL
CONFLICTS, LED TO A MORE INSTITUTIONALIZED RELATIONSHIP BETWEEN CONGRESS AND THE MILITARY. THE W/ AR POWERS
RESOLUTION OF 1973, ENACTED IN THE AFTERMATH OF THE VIETNAM W/ AR, ATTEMPTED TO REASSERT CONGRESSIONAL
AUTHORITY IN THE DEPLOYMENT OF TROOPS BY REQUIRING THE PRESIDENT TO NOTIFY CONGRESS WITHIN 48 HOURS OF
COMMITTING ARMED FORCES TO HOSTILITIES AND LIMITING THE DURATION OF SUCH COMMITMENTS WITHOUT CONGRESSIONAL
APPROVAL.



THE MILITARY-INDUSTRIAL COMPLEX AND CONGRESSIONAL OVERSIGHT

PRESIDENT DWIGHT D. EISENHOWER FAMOUSLY WARNED OF THE “MILITARY-INDUSTRIAL COMPLEX” = A POWERFUL SYNERGY
BETWEEN THE MILITARY, DEFENSE CONTRACTORS, AND POLITICAL LEADERS. THIS COMPLEX CAN EXERT SIGNIFICANT INFLUENCE ON
DEFENSE SPENDING AND POLICY. CONGRESSIONAL OVERSIGHT PLAYS A CRUCIAL ROLE IN MITIGATING THE POTENTIAL NEGATIVE
IMPACTS OF THIS COMPLEX, ENSURING THAT DEFENSE PROCUREMENT IS FAIR, THAT CONTRACTS ARE AWWARDED COMPETITIVELY,
AND THAT MILITARY SPENDING ALIGNS WITH GENUINE NATIONAL SECURITY NEEDS RATHER THAN VESTED INTERESTS. IT's A
CONSTANT BALANCING ACT TO ENSURE THAT THE NATION'S DEFENSE REMAINS ROBUST WITHOUT BECOMING A RUNAWAY ENGINE
OF EXPENDITURE.

MOoDERN IMPLICATIONS AND FUTURE CONSIDERATIONS

IN THE MODERN ERA, CONGRESSIONAL POWER TO ESTABLISH MILITARY FORCES REMAINS AS RELEVANT AS EVER. As
TECHNOLOGICAL ADVANCEMENTS ACCELERATE AND GEOPOLITICAL LANDSCAPES SHIFT, CONGRESS FACES COMPLEX DECISIONS
REGARDING THE SIZE, COMPOSITION, AND MODERNIZATION OF THE U.S. MILITARY. THE ONGOING DEBATES OVER DEFENSE BUDGETS,
EMERGING THREATS, AND THE ROLE OF THE U.S. IN GLOBAL SECURITY ALL HIGHLIGHT THE ENDURING IMPORTANCE OF
CONGRESSIONAL AUTHORITY IN SHAPING THE NATION'S ARMED FORCES. THE CAPACITY TO ADAPT AND INNOVATE WITHIN
CONSTITUTIONAL BOUNDS IS PARAMOUNT FOR THE LONG-TERM SECURITY AND PROSPERITY OF THE UNITED STATES.

FAQ

Q: WHAT IS THE PRIMARY CONSTITUTIONAL BASIS FOR CONGRESS’'S AUTHORITY TO
ESTABLISH THE U.S. MILITARY?

A: THE PRIMARY CONSTITUTIONAL BASIS FOR CONGRESS'S AUTHORITY TO ESTABLISH THE U.S. MILITARY IS FOUND IN ARTICLE
|, SECTION 8 oF THE UNITED STATES CONSTITUTION, WHICH ENUMERATES SEVERAL KEY POWERS, INCLUDING THE ABILITY “ToO
RAISE AND SUPPORT ARMIES,” “To PROVIDE AND MAINTAIN A NAVY,” AND “To MAKE RULES FOR THE GOVERNMENT AND
REGULATION OF THE LAND AND NAVAL FoRrces.”

Q: CAN THE PRESIDENT ESTABLISH A MILITARY WITHOUT CONGRESSIONAL APPROVAL?P

A: I\IO, THE PRESIDENT CANNOT ESTABLISH A MILITARY WITHOUT CONGRESSIONAL APPROVAL. THE CONSTITUTION EXPLICITLY
VESTS THE POWER TO RAISE AND SUPPORT ARMIES AND PROVIDE AND MAINTAIN A NAVY WITH CONGRESS. THE PRESIDENT ACTS
AS COMMANDER-IN-CHIEF BUT DOES NOT HAVE THE AUTHORITY TO CREATE THESE FORCES INDEPENDENTLY.

Q: WHAT IS THE SIGNIFICANCE OF THE TWO-YEAR LIMIT ON MILITARY
APPROPRIATIONS?

A: THE TWO-YEAR LIMIT ON APPROPRIATIONS FOR THE ARMY, AS STIPULATED IN THE CONSTITUTION, IS A CRITICAL CHECK ON
EXECUTIVE POWER. |T ENSURES THAT CONGRESS MUST PERIODICALLY RE-EVALUATE AND RE-AUTHORIZE MILITARY FUNDING,
PREVENTING THE MAINTENANCE OF A STANDING ARMY INDEFINITELY WITHOUT LEGISLATIVE CONSENT AND PROVIDING A MECHANISM
FOR ONGOING CONGRESSIONAL OVERSIGHT OF THE MILITARY.

QI How poes CONGRESS OVERSEE THE MILITARY BEYOND FUNDING?

A: CONGRESS EXERCISES OVERSIGHT OF THE MILITARY THROUGH VARIOUS MEANS, INCLUDING LEGISLATIVE HEARINGS,
INVESTIGATIONS BY COMMITTEES LIKE THE ARMED SERVICES COMMITTEES, AND THE REQUIREMENT FOR PRESIDENTIAL REPORTING
ON MILITARY ACTIONS. THIS OVERSIGHT AIMS TO ENSURE ACCOUNTABILITY, EFFICIENCY, AND ADHERENCE TO THE LAW.



QI CAN CONGRESS DECLARE WAR WITHOUT AUTHORIZING THE USE OF MILITARY FORCE?

A: WHILE CONGRESS HAS THE SOLE POWER TO DECLARE WAR, THE AUTHORIZATION OF MILITARY FORCE CAN BE A MORE
COMPLEX PROCESS IN MODERN TIMES. CONGRESS MAY PASS RESOLUTIONS AUTHORIZING THE PRESIDENT TO USE MILITARY FORCE
FOR SPECIFIC OBJECTIVES OR DURATIONS, WHICH IS DISTINCT FROM A FORMAL DECLARATION OF WAR.

Q: WHAT ROLE DID THE W AR POWERS RESOLUTION PLAY IN THE RELATIONSHIP
BETWEEN CONGRESS AND THE PRESIDENT REGARDING MILITARY ACTION?

A: THE W AR PowEers REsoLUTION oF 1973 WAS ENACTED TO REASSERT CONGRESSIONAL AUTHORITY IN COMMITTING U.S.
TROOPS TO ARMED CONFLICT. |T REQUIRES THE PRESIDENT TO REPORT TO CONGRESS WITHIN 48 HOURS OF INTRODUCING ARMED
FORCES INTO HOSTILITIES AND LIMITS THE DURATION OF SUCH DEPLOYMENTS WITHOUT CONGRESSIONAL AUTHORIZATION,
AIMING TO RESTORE A BALANCE OF POWER.
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