
affirmative action new jim crow
The debate surrounding affirmative action is complex, often touching upon
deeply ingrained societal issues and historical injustices. When this
discussion intersects with the concept of the "New Jim Crow," it brings to
the forefront critical questions about systemic inequality and the
effectiveness of policy interventions. Understanding the relationship between
affirmative action and the legacy of racial discrimination, particularly as
it has evolved into modern forms of social control, is crucial for a
comprehensive grasp of contemporary civil rights challenges. This article
will delve into the historical context of affirmative action, explore its
intended goals, examine the criticisms leveled against it, and critically
analyze the parallels drawn between its application and the mechanisms of the
"New Jim Crow." We will dissect the arguments presented by proponents and
opponents, considering how affirmative action policies aim to address
lingering effects of past discrimination while also investigating the
concerns that they might inadvertently perpetuate new forms of disadvantage.
This exploration is vital for anyone seeking to understand the intricate
tapestry of racial justice and equality in contemporary society.
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The Historical Roots and Intent of Affirmative
Action

Affirmative action emerged as a direct response to centuries of systemic
racial discrimination in the United States. Following the Civil Rights
Movement, it became clear that simply outlawing overt segregation was



insufficient to dismantle deeply embedded inequalities. The intent behind
affirmative action was to proactively counteract the lingering effects of
slavery, Jim Crow laws, and other discriminatory practices that had
systematically denied opportunities to Black Americans and other minority
groups in education, employment, and housing.

Addressing the Legacy of Slavery and Segregation
The historical context is paramount when discussing affirmative action. For
generations, Black Americans were systematically excluded from higher
education, skilled trades, and positions of economic power. This exclusion
was not merely a matter of individual prejudice but was codified in law and
enforced through societal structures. Affirmative action sought to create a
more level playing field by acknowledging and attempting to remedy these
historical disadvantages.

Goals of Promoting Diversity and Inclusion
Beyond rectifying past wrongs, affirmative action policies also aimed to
foster diversity and inclusion in institutions that had historically been
dominated by white individuals. The belief was that diverse environments
enrich learning, broaden perspectives, and better reflect the society in
which these institutions operate. This pursuit of diversity was seen as a
vital component in building a more equitable and integrated nation.

The Evolution of Affirmative Action Policies

Affirmative action has not been a static concept; its implementation and
interpretation have evolved significantly since its inception. Early policies
were often focused on specific numerical goals or quotas, a strategy that
proved to be legally contentious. Over time, the emphasis shifted towards
broader considerations of diversity and the use of race as one factor among
many in admissions and hiring decisions.

From Quotas to Holistic Review
Initial affirmative action initiatives sometimes involved setting specific
targets to address underrepresentation. However, these "quotas" faced legal
challenges, notably the Supreme Court's ruling in Regents of the University
of California v. Bakke, which prohibited rigid quotas. This led to the
development of "holistic review" processes, where race could be considered as
a factor in a broader assessment of an applicant's background and
experiences.



Key Legal Rulings and Their Impact
Several landmark Supreme Court cases have shaped the legality and scope of
affirmative action. Decisions like Bakke, Johnson v. Transportation Agency of
Santa Clara County, and Grutter v. Bollinger have defined the permissible
boundaries of affirmative action, often allowing race-conscious decision-
making when narrowly tailored to achieve a compelling government interest,
such as diversity in higher education. However, more recent decisions have
continued to restrict these practices.

Arguments in Favor of Affirmative Action

Proponents of affirmative action argue that it remains a necessary tool to
combat persistent racial disparities. They contend that the effects of
historical discrimination have not been fully erased and that subtle,
systemic biases continue to disadvantage minority groups. Affirmative action,
in this view, is a crucial mechanism for ensuring genuine equality of
opportunity.

Counteracting Present-Day Discrimination and
Implicit Bias
Advocates highlight that discrimination has not vanished; it has often become
more subtle and implicit. Unconscious biases in hiring, admissions, and other
decision-making processes can still lead to the exclusion of qualified
individuals from minority groups. Affirmative action is seen as a way to
actively counteract these ingrained biases.

Promoting Socioeconomic Mobility and Reducing
Inequality
By opening doors to educational and economic opportunities, affirmative
action can play a significant role in promoting socioeconomic mobility for
individuals and communities that have been historically marginalized. This,
in turn, can help reduce broader societal inequalities and foster a more just
distribution of resources and power.

Enhancing Institutional Diversity and Societal
Benefit
The argument for diversity is multifaceted. Institutions that are more
diverse, in terms of race, ethnicity, gender, and background, are often more
innovative, have a broader range of perspectives, and are better equipped to



serve a diverse populace. This not only benefits the individuals within the
institution but also contributes to a more robust and representative society.

Criticisms and Controversies Surrounding
Affirmative Action

Despite its intended goals, affirmative action has faced significant
criticism. Opponents often argue that it leads to reverse discrimination,
where qualified individuals from majority groups are disadvantaged. Concerns
are also raised about the potential for meritocracy to be undermined and the
possibility of stigmatizing beneficiaries.

The Argument of Reverse Discrimination
A central criticism is that affirmative action unfairly disadvantages
individuals based on their race or ethnicity, essentially creating a new form
of discrimination. Critics argue that individuals should be judged solely on
their qualifications and merit, not on their group identity.

Concerns about Meritocracy and Qualifications
Some critics believe that affirmative action compromises meritocratic
principles, leading to the selection of less qualified candidates over more
qualified ones simply to meet diversity targets. This, they argue, can lead
to decreased institutional quality and performance.

Potential for Stigmatization of Beneficiaries
Another concern is that individuals admitted or hired through affirmative
action programs may be perceived by others as having been chosen on grounds
other than merit, leading to a stigma that undermines their achievements and
self-esteem.

The "New Jim Crow": Understanding the Concept

The term "New Jim Crow" was popularized by Michelle Alexander in her
influential book of the same name. She argues that the current U.S. criminal
justice system, particularly through mass incarceration, functions as a
modern-day system of racial control, mirroring the oppressive effects of the
historical Jim Crow laws. While the legal framework is different, the outcome
– the disenfranchisement and marginalization of a disproportionately Black



population – is strikingly similar.

Mass Incarceration and Racial Control
Alexander's thesis posits that the War on Drugs and subsequent policies
leading to mass incarceration have disproportionately targeted Black
communities. The criminal justice system, through drug offenses and
sentencing disparities, effectively creates a permanent undercaste of largely
Black men who are then stripped of their civil rights, including the right to
vote, access to education, and employment opportunities.

Disenfranchisement and Social Exclusion
The consequences of a criminal record extend far beyond imprisonment. Felons
often face lifelong barriers to employment, housing, and civic participation.
This systemic exclusion, critics of the "New Jim Crow" argue, traps
individuals and communities in cycles of poverty and disadvantage, creating a
racial caste system analogous to the era of legal segregation.

The Role of Policy in Perpetuating Inequality
The core of the "New Jim Crow" argument is that seemingly race-neutral
policies, particularly within the criminal justice system, have had a
devastatingly disparate racial impact. This suggests that even without
explicit discriminatory intent, policies can create and maintain profound
racial inequality.

Affirmative Action as a Potential Tool Against
the "New Jim Crow"

From one perspective, affirmative action can be viewed as a vital
countermeasure against the forces described by the "New Jim Crow" framework.
If mass incarceration and its aftermath create significant barriers to
opportunity, then affirmative action in education and employment could be
seen as a means to help individuals overcome these hurdles and reintegrate
into society.

Breaking Cycles of Disadvantage
By providing pathways to higher education and better jobs, affirmative action
can offer a lifeline to individuals and communities disproportionately
affected by the criminal justice system. It can help disrupt the cycles of
poverty and limited opportunity that the "New Jim Crow" describes.



Promoting True Equality of Opportunity
If the "New Jim Crow" effectively closes off avenues for advancement, then
affirmative action can be seen as a mechanism to pry those avenues open. It
seeks to ensure that race or a past entanglement with the justice system does
not permanently preclude individuals from achieving their potential.

Affirmative Action and its Perceived Parallels
to the "New Jim Crow"

However, a more critical perspective draws parallels between affirmative
action and the "New Jim Crow" by focusing on how policies, even those with
good intentions, can lead to unintended consequences that exacerbate societal
divisions or create new forms of disadvantage. Critics who link the two often
focus on how affirmative action can be perceived as a system that assigns
group status and creates differential treatment.

Group Identity and Differential Treatment
The "New Jim Crow" operates by categorizing individuals, often based on race,
and subjecting them to different rules and consequences. Some critics argue
that affirmative action, by explicitly considering race in decision-making,
also engages in group classification, which can be seen as a similar
mechanism of differential treatment, even if the intent is compensatory.

Concerns about Perpetuating Racial Consciousness
Another point of contention is whether affirmative action, by continuing to
focus on race, inadvertently perpetuates racial consciousness rather than
moving society towards a truly colorblind ideal. This perspective suggests
that by actively using race as a factor, affirmative action keeps race at the
forefront of societal interactions, much like the explicit racial
categorizations of the Jim Crow era.

The Debate Over Colorblindness vs. Equity
The core of this debate lies in differing views on how to achieve racial
justice. Is the goal a colorblind society where race is ignored, or a society
where race is acknowledged to understand and rectify historical and ongoing
inequities? The "New Jim Crow" argument suggests that colorblindness can be a
mask for continued discrimination, while critics of affirmative action argue
that it moves away from a colorblind ideal.



Legal Challenges and the Shifting Landscape of
Affirmative Action

The legal status of affirmative action has been in constant flux, with recent
Supreme Court decisions significantly curtailing its application,
particularly in higher education. The ruling in Students for Fair Admissions
v. Harvard, for instance, effectively ended race-conscious admissions
practices in colleges and universities.

The Supreme Court's Recent Rulings
The Supreme Court's decisions in recent years have increasingly favored a
stricter interpretation of equal protection, scrutinizing any policies that
explicitly consider race. The SFFA ruling represents a major shift,
significantly limiting the ability of institutions to use race as a factor in
admissions.

Impact on Diversity in Higher Education and Beyond
These legal shifts have raised concerns about a potential decline in racial
diversity in higher education. Universities are now exploring race-neutral
strategies to achieve diversity, such as focusing on socioeconomic status or
geographic diversity, but the effectiveness of these alternatives is still
being debated.

Future Directions and Policy Alternatives
In the wake of these legal challenges, there is an ongoing discussion about
alternative approaches to promoting equity and diversity. These include
targeted investments in underserved communities, universal programs that
benefit all students, and efforts to address systemic barriers outside of the
admissions process itself.

Conclusion: Affirmative Action in the Context
of Ongoing Racial Equity

The intersection of affirmative action and the concept of the "New Jim Crow"
highlights the enduring and evolving nature of racial inequality in the
United States. While affirmative action was designed to be a remedy for
historical injustices and a tool for fostering diversity, its implementation
has been met with significant legal and societal challenges. The "New Jim
Crow" thesis offers a critical lens through which to view how contemporary



systems, particularly the criminal justice system, can perpetuate racial
disadvantage, even in the absence of overt discriminatory intent. The debate
is not simply about whether affirmative action is effective or fair, but
about how best to dismantle systemic barriers and achieve genuine equality of
opportunity in a society still grappling with the deep legacies of racial
hierarchy. As legal precedents shift and societal understanding evolves, the
conversation surrounding affirmative action and its role in combating ongoing
racial inequities remains critical for shaping a more just future.

Frequently Asked Questions

What is the core argument of critics who label
affirmative action the 'New Jim Crow'?
The central argument is that, like Jim Crow laws, affirmative action
policies, despite intentions of promoting equality, ultimately perpetuate
racial stratification and disadvantage minority groups by creating new forms
of systemic discrimination, often through preferential treatment that can be
seen as a substitute for overt segregation.

How does the 'New Jim Crow' framing connect
affirmative action to historical Jim Crow laws?
It draws parallels by suggesting that both systems, while presented
differently, result in the marginalized group (historically Black Americans,
in this comparison) facing systemic barriers and disadvantages, albeit
through different mechanisms. Critics argue that affirmative action, by
focusing on race, inadvertently reinforces racial consciousness and creates a
new underclass.

What are the primary counterarguments against the
'New Jim Crow' critique of affirmative action?
Counterarguments emphasize that affirmative action aims to remedy historical
and ongoing systemic racism, not perpetuate it. They highlight that Jim Crow
laws were explicitly designed to oppress and disenfranchise, while
affirmative action seeks to create equal opportunity and dismantle existing
inequalities caused by past discrimination.

What evidence do proponents of the 'New Jim Crow'
label cite to support their claims?
Proponents might point to perceived resentment, accusations of 'reverse
discrimination,' or arguments that affirmative action can lead to less
qualified individuals being chosen, thereby undermining meritocracy and
fostering racial divisions.



What evidence do opponents of the 'New Jim Crow'
label cite to refute it?
Opponents cite data showing persistent racial disparities in education,
employment, and wealth, arguing these are evidence of ongoing systemic
discrimination that affirmative action seeks to address. They also point to
the voluntary nature of affirmative action compared to the coercive and
legally enforced nature of Jim Crow.

Has the Supreme Court addressed the 'New Jim Crow'
argument in its rulings on affirmative action?
While the Supreme Court has significantly curtailed affirmative action, it
hasn't explicitly adopted or validated the 'New Jim Crow' framing. However,
the Court's recent decisions have increasingly focused on whether race-
conscious policies are narrowly tailored to achieve a compelling government
interest, reflecting some of the concerns voiced by critics of affirmative
action.

What are some of the legal and philosophical
differences between Jim Crow laws and affirmative
action?
Legally, Jim Crow laws were state-sanctioned, discriminatory statutes
mandating segregation and disenfranchisement. Affirmative action, when legal,
involves voluntary or court-ordered measures to promote diversity and
counteract historical disadvantage. Philosophically, Jim Crow sought to
maintain white supremacy, while affirmative action aims for racial equality
and inclusion.

How does the concept of 'colorblindness' relate to
the 'New Jim Crow' debate?
The 'New Jim Crow' argument often aligns with a colorblind approach,
suggesting that any consideration of race, even for remedial purposes, is
inherently discriminatory. Conversely, proponents of affirmative action argue
that true colorblindness is impossible without first addressing the lasting
effects of race-based discrimination.

What are alternative approaches to achieving racial
equity that are proposed by those who criticize
affirmative action?
Alternatives often include socio-economic affirmative action (focusing on
class rather than race), universal programs that benefit all, targeted
investments in underserved communities, and reforms to address systemic
issues like residential segregation and unequal school funding.



What is the intended outcome of using the 'New Jim
Crow' label in discussions about affirmative action?
The intended outcome is often to evoke the historical injustices of Jim Crow
to discredit affirmative action policies. It aims to frame affirmative action
as a form of reverse discrimination or as a system that fails to achieve true
equality, thereby garnering support for its dismantling.

Additional Resources
Here are 9 book titles related to affirmative action and the "New Jim Crow"
concept, with descriptions:

1.

The New Jim Crow: Mass Incarceration in the Age of
Colorblindness
This seminal work by Michelle Alexander argues that the U.S. criminal justice
system functions as a contemporary system of racial control, akin to Jim Crow
laws. It details how drug offenses and mandatory sentencing
disproportionately target Black communities, creating a permanent undercaste.
Alexander explains how this system locks people out of employment, housing,
education, and political participation, effectively replicating the
disenfranchisement of the Jim Crow era.

2.

Locking Up Our Own: Crime and Punishment in Black
America
James Forman Jr. explores the complex relationship between the Black
community and the criminal justice system, arguing that while mass
incarceration is a problem, it was also fueled by a desire for order within
Black communities. He examines how the "war on drugs" and tough-on-crime
policies, though often advocated for by Black leaders in the past, ultimately
devastated Black neighborhoods. The book delves into the moral and political
challenges of confronting crime and punishment in America.

3.

Invisible Man
Ralph Ellison's classic novel, while not directly about affirmative action or
modern incarceration, powerfully depicts the experience of racial
invisibility and systemic discrimination faced by Black Americans. The
protagonist navigates a society that denies him full humanity and
opportunity, highlighting the profound social and psychological impacts of
prejudice. This work provides a literary backdrop for understanding the



persistent struggles for equality that undergird discussions of affirmative
action and racial justice.

4.

White Fragility: Why It's So Hard for White People
to Talk About Racism
Robin DiAngelo examines the defensive reactions white people exhibit when
confronted with discussions about race and racism. She argues that this
"white fragility" hinders progress towards racial equity and is often invoked
to resist policies like affirmative action. The book helps to explain the
resistance to race-conscious remedies by exploring the often unconscious
biases and privileges that shape perspectives.

5.

The Warmth of Other Suns: The Epic Story of
America's Great Migration
Isabel Wilkerson's sweeping narrative chronicles the migration of millions of
Black Americans from the South to the North and West during the 20th century.
It illuminates the systemic discrimination and limited opportunities they
faced, which were precursors to many of the issues later addressed by
affirmative action. The book provides historical context for understanding
the ongoing pursuit of racial equality and the societal structures that
perpetuate disadvantage.

6.

Are Prisons Obsolete?
Angela Davis tackles the concept of mass incarceration as a social justice
issue, questioning the fundamental role of prisons in American society. She
connects the growth of the prison system to historical patterns of racial
oppression and economic exploitation. Davis offers a powerful critique of the
carceral state and implicitly supports the need for systemic change, which
aligns with the goals of addressing the inequalities that affirmative action
seeks to mitigate.

7.

Punishment and Inequality in America
Bruce Western investigates how the expansion of the penal system has reshaped
American society, particularly impacting disadvantaged and minority
populations. He argues that imprisonment exacerbates existing inequalities in
education, employment, and family life. The book provides data-driven
analysis of how policies, rather than just individual behavior, create cycles
of disadvantage, resonating with the critique of how policies can create a
"New Jim Crow."



8.

The Color of Law: A Forgotten History of How Our
Government Segregated America
Richard Rothstein reveals the history of government-sponsored segregation
through housing policies, which created and maintained racial inequality for
decades. He argues that these policies, rather than individual prejudice, are
the root cause of persistent racial disparities. The book provides essential
context for understanding why race-conscious policies like affirmative action
were deemed necessary to counteract ingrained systemic disadvantages.

9.

Mediocre: The Dangerous Legacy of White Male Greed
Ijeoma Oluo critically examines how the pursuit of white male dominance has
led to systemic inequalities across various sectors of American life. She
argues that this legacy of privilege and exclusion actively works against
true meritocracy and the goals of programs designed to foster diversity and
inclusion. The book connects the resistance to affirmative action to a
broader pattern of maintaining unearned advantage.
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